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Coleman County Broadcasting Systems
801 South Santa Fe P. O. Box 910 Santa Anna, Texas 76878 915-348-3951

July 19, 1994

The Honorable Senator Phil GrarMl
United States Senate
Washington, D.C. 20510

~ Senator Gramm:

-I am writing this letter to voice
~mpleme~tation and enforcement of
Act by the Federal Communicatio~
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a concer~ = have regarding the
Section 19 of the 1992 Cable
C:::munission.

..

As a distributor of DBS satellite television programming, equal
access to cable and broadcasting programming at fair rates,
something which we are not current:y rec~iving is essential for
Coleman County Broadcasting Systems to be competitive in our
local marketplace .

The attached letters to FCC Chairman ~eej Hundt from myself, in
addition to Rep. Billy Tauzin and other me~ers of Congress,
spel~ out my concerns on this issue.

It was my impression :::hat Congress had guaranteed equal access to
cable ana broadcast prograi~nin9 for all ~istri~utors with the
passage of the 1992 Cable Act. Despite this fact, however,
satellite distributors an~ consumers continue to be treated
unfairly by the cable industry.

Some programmers continue to charge unfairly high rates for
satellite distributors ccmDar~d with cable rates. Other
programmers, like Time Warner and Viacom have simply refused to
sell programming to some distributors. These exclusive practices
hurt rural consumers and thwart the effective competition
required by Section :9 of Cable Act.

I would gre~tly appreciate your assistance on behalf of rural
consumers in Coleman, Br'""",.,rn, Runnels, Callahan, and Taylor
Counties in Texas, in encouraging t~e FCC to correct this
inequity.

Q
/' erely,

/ /~v[£$~
. Jerry~ Ellis

Manager

No. of Copies rec'dl__~__
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Coleman County Broadeasting Systems
801 South Santa Fe

July 18, 1994

P. O. Box 910 Santa Anna. Texas 76878 915-348-3951

The Honorable Reed Hundt
Chairman
Federal Communications Commission

~1919 M. Street, NW, Rm. 814
~hington, DC 20554

~E: Cable ComDet~tion Reoor:
C§ bocket·No. 94-48 -

Dear Chairman Hundt:

I am writing this letter lD sucoc~~ of t~e Ccmments of the
• National Rural TelecolT'.ffiunications C:;operac:'ve ~NR::'C) in the

matter of 'Implementation of Section :.9 :;f the Cable Television
Consumer Protection and Competiti:;n Act of :'992, Ar-nual
Assessment of the Status of Comcetition in the ~rket for the
Del ~ve~v o~ V~deo o~~aY=~~~~G ·CS ~cc\_~- ~TO 04 1~__ .... _ .... J....... ... .... '-' _ .... ~ l;J. ~ 1_ ... ~ , __ ' ~....... '_..... ..:. \4 • -,' _ - ""± ~ •

As a ~~~a~ :2:29~O~2 mE~~e~ -~ :~~~ a~d G~3~~~~~~cr ~~ t~2

DIRECTV7~ direct broadcast satellite :~BS) television se~fice,

company if directly involved in bri~sing satellite tele'fision
rural consu.rr.ers.

my

However, despite passage o~ the :.992 Cable Act, my company's
ability to compete in our local marketplace is being hampered by

'our lack of access :0 programming owned bv Time Warner and
Viaccm.

This prograrr.ming, which includes some of the most popular cable
networks like HBO, Showtime, Cinemax, The Movie Channel, MTV,
Nickelodeon and others, is available only to my princ:'pal
competitor, Tte United S':are Satellite Broadcasting Co. (USSB),
as a res~lt of an "exclusive" ccncrac': signed between USSB and
Time Warner/Viacom.

In contrast, none of the programming distribution contracts
signed by DIK; ..... I'V:':vl are exclusiv~ in nature, and USSB is free to
obtain distribution rights for any of the channels available on
DIRECTV.

Mr. Hundt, my organizatio~ agr~es wit~ :~e NRTC that these
exclusive oroarammina contracr.s r~.m counter to the intent of the
1992 Cable-Act. I believe thar. the ~ct prohibit~ any arrangement
that prevents any distributor from gaining access to programming
to serve non-cabled rural ares.
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Under the present circumstance, if one of my DIRECTV subscribers
also wishes to receive Time Warner/Viacom orcduct, that
subscriber must purchase a second sUbscription to the USSB
service. This hinders effective competition, and as a consequence
k~eps the price of the Time Warner/Viacom channels unnecessarily
high. It also increases consumer confusion at the retail level.

~ having access to the Time Warner-jViacom series has also
adversely affected my ability to compete against other sources
for television in my area. The first question our customers ask

~~oking over our program list is, we can get HBO & Showtime can't
we. We have to tell them No, no: f~om us. This is really
upsetting to them and make them war.t to think it over a little
more, because they really wanted BEO.

We believe very strongly that the 1992 Cable Act flatly prohibits
any exclusive ar~dngements that r~evenc any distributor from
gaining a~cess to cable programming to serve rural non-cabled
area. That is why we supported the Tauzin Amendment, embodied in
Section 19 of the Act.

We ask the FCC to remedy these problems so that the effec~ive

competition requirements of Section 19 become a reality in rural
America. I strongly urge you to banish the type of exclusionary
arrangements represented by the USSB/Time Warner/Viaccm deal.

Thank you for your consideration in this matter.

cc:
The Hon. Representative Charles Stenholm
The Hon. Senator Phil Gramm
The Hon. Senator Kay Bailey Hut:~ison

William F. Caton, Secretary
The Hon. James H. Quello
The Ho~. Andrew C. Barrett
The Hon. Susan Ness
The Hon. Rachelle B. Chong
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~1'heHonorable Reed Hundt
Ch:airm.an
Federal Communications Commission

~ 1919.MSlreet, NW
WashingtOn, DC 20554

Dear Chairman Hundt:
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We arc writing l.O uk yO'-Jr help in m"Cngthening the Commission's rulem;;aldng on
competition and diversity in video programming distribution.

During the past ye4I a. great de31. of the energy has necessarily been d.evoted to the issue
of cable rate regul.ation. Notwithstanding the immediate importanc:: of that issue, many
Me~bery of Congress ~lieve that ~e true answer to. ~roving the video programming
distribunon ma.rketpl.ace 15 the promonon of real competrtlon. In the long run we believe that
~tition - not regulation - will llchieve the greatest benefits for con.sumers and result in
greater vitality in the indu.stry. Of the m:u:1Y provi!iOTlS of the Cable Act that are designed
to promote competition, aoee are more impottant t.ban Sc:crion 19, which i.o.mucts the
Commission to ensure nondiscriminatory~ to cabie programming by all distr:ibutors.

WO strongly believe that section 19 is wonhy of your serious and immediate attention.
We respectfully request that you reexamine the Commission's First R.epon and oroer
implementing section 19 in orner to eliminate potential loopholes that wouLd permit the denial
of programming to any non-C3ble distributor.

We wish to all to your attention e--rtain disquieting development~ heightening our
concern about the FCC's program 3.Ct:e5S regulations. We are troubled by the Primestar
consent decrees and the effect the)' ma.y have: on prognm a.cccss. We believe the FCC's
program KCe:1S regulations need to be tightened if the full force and effea of Section 19 of
the 1992 Cable Act is to be preserved.

As you may be aware, despite the Commission's well-reasoned brief awosing the entry
of the st:1te Primesta.r decree. the court entered final ju~ent. A.mong c<her things. the state
consent decree will permit the vertically integrated cable programmers that own Primestal'to
enter into exclusive contractS with one direct broa.c1c:ast satellite (DBS) operator to the
exclusion of all other DBS providers at each orbital position. On the other band, Primestu's
ability to obtain all of the ~rogramming of its cable owners will be uni.mpcded by the state
consent decree. In its opinIon, the court made clear, howeveT. t.b.a1 iu niling was in no way
a judgment about the propriety of such exclusive cotrtraeU uoUe: Section 19 of the Cable Act
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Of; the FCC's implementing regutatiom and speci11C3l1y left tha.L question open to be decide9
by! the FCC.

In e3sence, the sute consent decree gives Primestar's cable owncn the ability to carve
~R ~e DBS market to the c~peririve disadvantage of non-able owned DBS providers. This
l.$ directly contrary to the Ultent of Congress. In enacting the program a~ provi~lons

_ Congress specifically ~ected the existing market structure: in which vertic:illy integrated cabl~
CO'mJ'anies. controlled the distribution of programming. Congress and the FCC recognized that

~el't1callymtegrated programmers had both the means and the incentiv~ to IJ.3C their control
over p~~ a~5S to discriminate against cables' competitors and to choke off potential

~ rompetJtlo.".. even 10 unserved ~S. Moreover, Congress looked to DES as a primary source
of compeouon to cable, not as a new tech.c.c1 'Jgy to be c::lprured by the cable industry.

Congress enacted very m'Ong prognm access provim(ln~ and gave th.e Commission broad
a~thority to regulate against anti-competitive and abusive practices by vertically integrated.
programmers. Section 628 (b) makes it unlawful fOt' a C3ble operator OT' vertic:illy integrated
~ble programmer -to engage in unfair :ueth~ of com~tion or unfair or de·~eptive :lets OT

pnctices. the purpose or effect of which i.5 to hinder significantly or te prevent any
multicha.ru:el video programmin.g d.ist.noutor~ from providing cable or supersution
prognmmmg to consumers. Sectlon 623 (c) provldes the Commission with the autllority to
promulgate regulations to effoctu.ate the stannary proh:bitioa and delineates the~r minimum
COQtent.

Upon examination of the program access regu.Lations. we have discovered a critical
loophole thal scxms ripe for e;qlkllt3tion by the c:iliie industry and is d.irectly ~jjc:lb1.e to
exclusive contracts between vertically integrated cable prognmmen and DBS providers.
Section 628 (c) (2) (c) of the 1992 Clbte Act contains a. broad ~ & prohibition on
•practices , understandings. arnngements. and activities. tnclu<:1ing exclusive cuot.raets for
satellite cWle prognrnming or sa~llite broadcast programming between a cable operator and
:1. gtellite oble programming venoor or satellite broadca.st programming vendor. that prevent
a. multichannel video programming distributor from obtaining such programming from any
satellite cable prognmming vendor in which a cable operator has an attributable interest" for
wstributiun in non-cabled UC3..5. However, Section '76.1002 (c) (1) of the Commission's new
rule3 covers only those exclusionary practices invoiving cable operators.

The Commission's rule in itS present fonn hi iocunsist.ent with both the plain language
of the statute and Congressional intent. The prohibition against gJl exclusionary practices by
vertic:illy incegTlued programmers in unserved areas is clear. While it cem..inly includes
exclusive contracts between cable operators and venica.lly integrated programmers. the
Language of the statute does not limit the prohibition to ttut one example. The regulations
iDcorrec-Jy tum the illusttativ\.. ..:xa.mple into the rule.

Thi~ loophole must be closed and the program acces.s regulation strengtb~~ on
~nsideration. The Primesw consent dccn:e alone mak.es It clcu that the b:LI1! oummum
regulation of exclusive CODtr:lets is insufficient to guard against anti~mpet.itivepracti~ by
vertica.lly integrated cable prognmmen. The Commission's final regulations .should proVIde,
as does the legislation, that all exclusive practices. understan.din~, ~enu .and
activities.in~ (but not limited to) exclusive contract! between 'Iertlcally integ!':ned.'I1deo
programmers and anY m\11tichannel video prograrnmi"g distributor an:~~ ~nla.wfulm n~
cabled areas. In cabled 3.re3.S, all such exclusive contracts should be subject to a public
interest test with arlv:mced approv'3J required from the Commission.



•

The Honorable Reed Hundt
Page 3

There is one other vlt:ll ~int to note regarding the CotIUIlission's~ a.ccas roles.
It: bas become evident that the cable industry has been mempting to mnipu..late the
COmmission's recot1sidention proceeding to obtain an overly broad CommisrinD. declantion
&3. to the general propriety of exclusive contr2CtS with aon-able multichannel video
prognrnming distributoI'!. Any such pronouncement by the Comm..imon would evi!c:erate the
priJgr3m access proteerions of the 1992 Cable Act..

~ Specifically, in addition to and independer.: of the explicit exclusive con.tra.eting limitations
imposed by the Act. exclusive arrangements between vertically iateg'I4tcd ~gnmmers and

. non-cable multichannel video programming distributors (MVPD) in many CU'CUmstmees also
~. viOlate Section 628(b)'s genenl prohibition of "ucUir pncti~s" which hinder signifiC3Dtly

or pte"'cnt ~ MVPD from obt:Uning ::l.Cces~ to oble prognmming. In addition. tbey may
violate Section 628 (c)(2)(B)'s prohibition against discrimination by a vertiolly integrated
satellite C:lble programming vendor in the prices, terms and condiriocs of sale or delivery of
satellite cable programming "amoug or between cable systcm~, cable oper:1tors, at' 9tb~r

multichannel video programming distribut90 ' ~ Accordingly, we urge the Commission to
be extremely C31"eful in its decision on reconsideration to avoid any ruling or language which
could. in my way, limit the protections against discrimination afforded by Sectiom 628(0)
and (c)(2)(B).

Lastly. Mr. Chairman, it is absolutely essential in overview that the Commission add
regulatory •teeth· to its Progr.un Access regulations. In the Program Access decision, the
Commission gencr.illv declined to /Sward~ 3.! a result of;). Progr.un Access viol.:a.tion.
Vlfithout the thi'eat ot damages, however. we see very little incentive for a programmer to
coO't})iy with the roles, Nor is it practical to~ an aggrieved multichannel video
programming distributor to incur the expense and inconvenience of proseculiDg a complaint
at the Commission without an apectation of an award of damages. There is ample swutorj
authority for the Commis!ion to 01'der •appropdare ~edi~· fOt' progr:un aa:e:ss violation!,
and we urge the Commis.!ion to use such authority to impose d::a m 3ge3 (including attomey
fl'.eS) in appropriate cases. ~,47 U.S.C. 5~ (e) (i)].

DBS has long been viewed as a. strong potential competitor to cable if it were able to
obtUn prognmming. In the 1992 Cable Act. Congress a.eted. defInitively to remove that
barner to full and fair DBS entry imo the multichannel vid~ programming di3t:ribution
ma.rket. We think it is of the utmost importance that the~ be no loophoie3 which would
allow C2bLe at', in light. of recent merger activicy, cable-te1co combinations to dominate the
lOBS marketplace.

Thank you for your consideration.

Sincere}:; I

cc: The Hen. James H. QueUo
The HOD. Andrew C. Barrett
The Hon. Susan Ne::l3

The Han. Rxhelle B. Chong
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

IN REPLY REFER TO:

CN9404652

The Honorable Phil Gramm
United States Senator
2323 Bryan Str~et, #1500
Dallas, TX 75201

Dear Senator Gramm:

Thank you fe.l1. your inquiry on behalf of your constituent, Mr. Jerry L. Ellis,
Manager of Coleman County Broadcasting Systems, an affiliate of the National Rural
Telecommunications Cooperative (NRTC). Mr. Ellis is concerned because as a distributor of
the DIRECTV direct broadcast satellite (DBS) television service, his company's ability to
compete in his local marketplace is being hampered by the lack of access to programming
owned by Time Warner and Viacom. Currently, this programming, which includes cable
networks such as HBO, Showtime, The Movie Channel, MTV and others, is available only
to Mr. Ellis' competitor United States Satellite Broadcasting, Co. (USSB), as a result of an
exclusive contract between USSB and Time Warner and Viacom.

Mr. Ellis also expresses his support for the position of the NRTC concerning the
Commission's interpretation of Section 19 of the Cable Television Consumer Protection and
Competition Act of 1992. NRTC has requested that the Commission reexamine the legality
of exclusive contracts between vertically integrated cable programmers and DBS providers in
areas unserved by cable operators. NRTC has asked that the Commission determine that
such contracts are prohibited.

NRTC's petition for reconsideration of the Commission's program access rulemaking
proceeding is currently pending. As such, any discussion by Commission personnel
concerning this issue outside the context of the rulemaking would be inappropriate.
However, you may be assured that the Commission will take into account each of the
arguments raised by NRTC and the other partie~, to the rulemaking concerning this issue to
arrive at a reasoned decision on reconsideration.

I tmst that this information will prove both informative and helpful.

Sincerely,

~j.~
Meredith J. Jones
Chief, Cable Services Bureau


